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REVI EW of a decision of the Court of Appeals. Affirned.

M1 LOU S B. BUTLER, JR , J. Kenneth W Hornback, Dennis
L. Bolton, Ronald W Kuhl, David W Schaeffer and G enn M Bonn
(the plaintiffs) seek review of a court of appeals decision' that
affirmed the «circuit court's dismssal of +the plaintiffs'

conpl ai nt agai nst the Archdi ocese of M| waukee (the Archdi ocese)

! Hornback v. Archdiocese of M I waukee, No. 2006AP291,
unpubl i shed slip op. (Ws. Ct. App. Nov. 28, 2006).
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and the Diocese®? of Mdison (the Diocese), along with their
I nsurance conpani es.

12 The plaintiffs' conplaint against the Archdi ocese and
the Diocese alleged that the plaintiffs were sexually abused by
Gary R Kazmarek from 1968 to 1973, during the tinme when
Kazmarek taught at Qur Mther of Sorrows School in Louisville,
Kentucky. Kazmarek had previously taught at Catholic schools in
M | waukee and M ddl eton run by the Archdi ocese and Di ocese, and
the plaintiffs clained the Archdi ocese and the Di ocese "knew or
shoul d have known of Kaznmarek's propensity for sexually abusing
children,"” and were negligent for failing to take certain steps
to prevent Kazmarek's future sexual abuse. In oral argunent to
this court, plaintiffs specified that their clainms included a
negligent failure to warn unforeseeable third parties of
Kazmarek's propensity for sexual abuse.

13 A significant difference between the plaintiffs’
clains against the Archdiocese and the Diocese is that the
plaintiffs' conplaint alleges that when the sexual abuse of
students in MIlwaukee was brought to the attention of the
Archdi ocese of M I waukee, the Archdi ocese prom sed two dozen of
the victins' parents "that Kazmarek would be sent to a treatnent

center and that he would never have contact wth <children

2 Although the plaintiffs alternatively refer to the Diocese
of Madison as an "Archdiocese,” their caption correctly
identifies it as the "Madison Diocese,” which is also the title
nmost frequently used by the parties in this case, and the title
we wll use. The correct title of the Di ocese of Mudison is not
at issue and has no substantive bearing on our decision.
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again," and "pleaded with parents to not report Kaznarek's
crimes to the police.” However, the conplaint alleges, instead
of subsequently referring Kazmarek to the police or alerting
ot hers about the abuse, the Archdi ocese sinply told Kazmarek "to
| eave M I waukee quietly.” Simlar clains were not alleged as to
t he Di ocese.

14 In a response to notions to dismss brought by the
Archdi ocese and Diocese, the circuit court, the Honorable
Francis T. Wasiel ewski presiding, dismssed the conplaint as to
both. The court of appeals affirmed the circuit court order.

15 This court is equally divided on whether to affirm or
reverse the decision of the court of appeals' dismssing the
plaintiffs' conplaint against the Archdiocese of MIwaukee.
Justice N. Patrick Crooks, Justice Patience D. Roggensack, and
Justice Annette Kingsland Ziegler would affirm Chief Justice
Shirley S. Abrahanmson, Justice Ann Walsh Bradley, and Justice
Louis B. Butler would reverse.? Consequently, we affirm the
court of appeals' decision to affirm the <circuit court's
dism ssal of the plaintiffs' clains against the Archdi ocese of
M | waukee, w thout further analysis of that issue.

16 In addition, we do not reach the statute of
limtations question in this case regarding the dismssal of
claims against the D ocese of Mudison because we conclude that
the plaintiffs have failed to articulate a claim upon which

relief could be granted, rendering our consideration of the

3 Justice David T. Prosser did not participate in this case.
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statute of limtations issue unnecessary. We further conclude
that the plaintiffs have not alleged an actionable claim for
negligence against the D ocese under which relief could be
granted under Wsconsin law. W finally conclude that even if a
viable negligence <claim had been nade, recovery would
nonet hel ess be precluded on the public policy ground that

allowing recovery would send this court down a slippery slope
with no sensible or just stopping point. We therefore affirm
the decision of the court of appeals, on different grounds.

I
17 On Cctober 3, 2005, the plaintiffs filed a conplaint

agai nst the Archdiocese of MIwaukee, the D ocese of Madison,

and their insurance conpanies. In the conplaint, each of the
plaintiffs alleges being a child victim of sexual abuse at sone
poi nt between the years of 1968 and 1973 at the hands of Gary
Kazmarek, who was a teacher at the Catholic school the
plaintiffs attended in Louisville, Kentucky, Qur Mther of

Sorrows. The conplaint describes an ongoing pattern of sexual

abuse of children by Kazmarek over the years. The plaintiffs
allege that prior to 1964, he had engaged in inappropriate
sexual conduct while at a Catholic semnary; that between 1964
and 1966, he abused nore than two dozen children while a teacher

at St. John de Nepomuc School in the M| waukee Archdi ocese; that

he subsequently admtted to sexually abusing up to ten nore
children at St. Bernard School in the Mdison D ocese; and that

the pattern of sexual abuse continued while he was a teacher at
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Qur Mother of Sorrows for approximately five years, beginning in
1967.

18 The conplaint alleges that the Di ocese "knew or shoul d
have known of Kazmarek's propensity for sexually abusing
children and, despite this know edge, did not refer Kazmarek to
the police or take any other action to prevent Kazmarek from
continuing his pattern of sexually abusing children." The
conplaint further alleges that the failure of the D ocese to
refer Kazmarek to the police and/or to take "other action to
prevent Kazmarek's continuation of his pattern of sexually
abusing children"? constitutes negligence, and that the Diocese's
negli gent conduct was a substantial factor in causing Kazmarek's
sexual abuse of and resulting injuries to the plaintiffs. The
conplaint adds that discovery of Kazmarek's sexual abuse of
children in Wsconsin and of the Diocese's negligent conduct did
not occur until OCctober 2002.

19 The Archdiocese filed a notion to dismss parallel
claims against it on October 21, 2005, arguing that the
plaintiffs' clains were barred by the statute of |imtations.
In the alternative, the Archdiocese argued that public policy

considerations regarding the delay in bringing this case

4 At oral argument to this court, the plaintiffs specified
t hat such negligence in failing to take other action
specifically included a negligent failure to warn unforeseeable
third parties—+ncluding "other dioceses wthin the United
States, the parochial school systens . . . or the parents of
unf oreseeable victinms"—ef Kazmarek's propensity for sexual
abuse.
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preclude the liability for the plaintiffs' clainms, nmaintaining
that such public policy concerns "strongly mlitate against
permtting 32 year old clainms based on alleged assaults, where
nost other wtnesses and relevant evidence are dead.” On
Cct ober 27, 2005, the Diocese also filed a notion to dismss,
adopting the Archdi ocese's nenorandumin support of dism ssal.

110 The plaintiffs responded that the notions to dismss
shoul d be deni ed because the plaintiffs' clains were not barred
by the statute of limtations and because public policy favors
l[itigation of the issues presented in the case rather than
encouraging the concealnent of information by enployers about
sexual abusers in their mdst.

11 The circuit court held a notion hearing on Decenber
19, 2005. In a ruling based on statute of limtations grounds,
the court granted the defendants' notions to dismss, and an
order dism ssing the case was filed on January 4, 2006.

112 The plaintiffs appeal ed, and on Novenber 28, 2006, the
court of appeals affirnmed the circuit court's order, also
confining its discussion to the statute of limtations issue.

Hor nback v. Archdi ocese of M| waukee, No. 2006AP291, unpubli shed

slip op. (Ws. C. App. Nov. 28, 2006). Revi ew was granted on
Oct ober 11, 2007.
I
113 "A notion to dismss for failure to state a claim

"tests the legal sufficiency of the conplaint.'” John Doe 67C

v. Archdi ocese of M I|waukee, 2005 W 123, 119, 284 Ws. 2d 307,

700 N.W2d 180. W review a circuit court's dismssal of a

6
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conmplaint for failure to state a claim de novo. Id. Wthout
drawi ng unreasonable interferences from the pleadings, we wll
accept as true the facts pled in the conplaint for purposes of
review. See id., f919-20.

14 \Whether Wsconsin courts recognize an alleged duty and
how far the scope of such a duty extends may be questions of |aw
determined judicially rather than questions of fact. Hoi da,

Inc. v. M& Mdstate Bank, 2006 W 69, 923 n.12, 291 Ws. 2d

283, 717 NW2d 17.

115 Wiether a defendant failed to exercise ordinary care
and is negligent as a matter of law ("'i.e., based on the facts
presented, no properly instructed, reasonable jury could find
the defendant [exercised] ordinary care'") is a question of |aw

Strasser v. Transtech Mbile Fleet Serv., Inc., 2000 W 87, 1960,

236 Ws. 2d 435, 613 N W2d 142 (citations omtted). As with
our review of the Ilegal sufficiency of a conplaint, the
determ nation of whether public policy considerations preclude
ltability in a negligence case is also a question of |aw that
this court determ nes without deference to any other court. See

Gitzner v. Mchael R, 2000 W 68, 1927, 235 Ws. 2d 781, 611

N. W 2d 906.
11
116 In Wsconsin, the sufficiency of a negligence claim
depends on whether a conplaint alleges facts adequately
establishing the following four required elenents: "(1) the
exi stence of a duty of care on the part of the defendant, (2) a
breach of that duty of care, (3) a causal connection between the

7
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defendant's breach of the duty of care and the plaintiff's
injury, and (4) actual loss or damage resulting from the

injury." QGitzner, 235 Ws. 2d 781, 19 (citing Mller v. Wal-

Mart Stores, Inc., 219 Ws. 2d 250, 260, 580 N W2d 233 (1998);

Rockweit v. Senecal, 197 Ws. 2d 409, 418, 541 N W2d 742

(1995)). The first tw elenents, duty and breach, are often
presented to juries in the form of a question about whether the
defendant was negligent, wth the causation and damages

guestions asked separately. See Nichols v. Progressive N Ins.

Co., 2008 W 20, Y12, ___ Ws. 2d ___, 746 N W2d 220 (citing
Ws JI—€ivil 1005 (2006)).
17 In N chols, we stated that the court of appeals’

decision in that case

could be read as, at least, inplicitly suggesting that
Hoi da had overturned or backed away from cases such as
Gitzner, 235 Ws. 2d 781, 91, and Rockweit .
Senecal, 197 Ws. 2d 409, 541 NW2d 742 (1995).
Hoi da was not intended to overturn prior case |aw, but
to resolve the case presented. See also Bauneister v.
Automated Prods., Inc., 2004 W 148, 277 Ws. 2d 21,
690 N. W 2d 1.

For exanple, the majority in the court of appeals
stated that Hoida held that "[d]Juty has not becone
just another policy factor. . . . In a nutshell,
Hoi da returned Wsconsin negligence law to its pre-
Bowen [Bowen v. Lunbernmens Mut. Cas. Co., 183 Ws. 2d
627, 517 N.W2d 432 (1994)] analysis. . . . " Nichols,
No. 2006AP364, wunpublished slip op., 922. The court
of appeals did recognize that Hoida required, as part
of the analysis used in a negligence determ nation,
the application of "public policy factors to the
specific facts presented.” 1d., 31.

Where the mpjority in the court of appeals nmay
have caused sone confusion in its reading of Hoida is
that it seenmed to believe that this court had sonehow

8
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returned to an enphasis on duty and foreseeability as
a way of |imting liability in a negligence case.
While that has been a legitinmate inquiry, liability in
negligence cases in Wsconsin nore often has been
limted by consideration of public policy factors, as
shown in the Rockweit and Gitzner [lead opinion]
deci si ons.

In Hoida, we held that a subcontractor who
incurred |osses on a construction project, when the
general contractor and the property owner fraudulently
m sappropriated about $650, 000  of the project's
construction | oan pr oceeds, had not provi ded
sufficient facts to controvert the defendant-I|enders’
"prima facie showing that it did not breach the duty
of ordinary care under the «circunstances. . . .
Hoida, Inc., 291 Ws. 2d 283, ¢Y1. Hoi da cl ai med t hat
t he defendant-|enders breached their duty of care by
failing to perform certain project oversight tasks
that Hoida clained they were obligated to perform
Hoi da argued that such a failure was contrary to the
"*basic industry standards'" of conduct for such
| enders, such as verifying that "sufficient work on
t he proj ect had been conpl et ed to "justify

di sbursenent. . . . '" 1d., 920. Hoida clained that,
by the defendant-lenders failing to perform such
t asks, it was "reasonably f or eseeabl e t hat
subcontractors and nmaterialmen [would] be harned.”
| d.

W disagreed with Hoida's clains and held that
Hoida's negligence claim against M & | Mdstate Bank
was precluded because the bank did not breach the duty
of ordinary care under the circunstances. W also
hel d that, "Hoida s negligence claim]|[against MDonal d
Title] woul d be precluded by judicial public
policy[,]" even if we were to conclude that MDonal d
Title had breached its duty of ordinary care under the
circumstances. 1d., 2. This court went on to hold
t hat allowing Hoida's «claims "would place too
unreasonable a burden on MDonald Title, who acted

A majority of this court agreed with the failure to warn
hol ding of Chief Justice Abrahanmson's concurrence in Gitzner,
rather than the lead opinion's public policy approach to failure
to warn. See Gitzner v. Mchael R, 2000 W 68, 986, 235 Ws.
2d 781, 611 N.W2d 906 (Abrahanson, C.J., concurring).
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solely at the direction of M& I." 1d., 9Y43. W so
held in addition to holding that the defendant-Ienders
did not owe a duty of care to Hoida. Id., 9144-45

As noted previously in this decision, a court my
preclude a negligence claim on public policy grounds,
even if all elenents of a negligence claim have been
appropriately pled or even if we assune, as we did on
sone clains in Hoida, t hat a claim has been

appropriately pled so that the case can then be
deci ded on public policy grounds.

Nichols, =~ Ws. 2d __ , 1134-38 (citations omtted).

118 As we sunmmarized the law in N chols, we said that
although "liability has been limted in a negligence case based
on the absence of a duty, liability in the vast mgjority of
negligence cases in Wsconsin is guided, when determning
whether to limt liability, by consideration of public policy
factors, as Gitzner [lead opinion] and Rockweit denonstrate.”
1d., 147.

119 Negligence and liability are two distinct concepts.

See Hoida, 291 Ws. 2d 283, (125. Even if the elenents of

negligence are established or assumed in a case, liability is
not guaranteed, but may still be restricted by Wsconsin courts
on the basis of judicially recognized policy factors. 1d., 724

(citing Smaxwell v. Bayard, 2004 W 101, 939, 274 Ws. 2d 278

682 N. W2d 923). Even though we can consider the public policy
factors to preclude liability, such an analysis generally first
requires a determ nation of whether the elenents of negligence
have been sufficiently alleged, or at |east an assunption that

negl i gence exists. See Nichols, = Ws. 2d __ , 1918, 19.

20 In this case, we proceed to first examne the clains

under a standard nmotion to dismiss inquiry focusing on the

10
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elements of the claim alleged. For the reasons below, we
conclude that the plaintiffs have not set forth a claim against
the Diocese upon which relief nay be granted because the
plaintiff has not alleged that the defendant has failed to
exercise ordinary care under the circunstances of the case; the
failure to warn alleged by the plaintiffs does not constitute
negligence in the instant case. W then separately exam ne
whet her, even assum ng negligence had been sufficiently clained,
public policy factors woul d nonet hel ess preclude liability.
A

21 As a starting point of a negligence analysis, we
recognize in Wsconsin that everyone has a duty to act wth
reasonable and ordinary care wunder the circunstances. See
Hoida, 291 Ws. 2d 283, 130. This "first element, a duty of
care, is established wunder Wsconsin |aw whenever it was
foreseeable to the defendant that his or her act or omssion to
act mght cause harm to sone other person.”" Gitzner, 235 Ws.
2d 781, 20 (citations omtted).

22 Qur state's recognition of a general duty to act with
ordinary care, followng the fanous mnority opinion of Palsgraf

v. Long Island Railroad Co., is that "[everyone] owes to the

world at large the duty of refraining from those acts that my

unreasonably threaten the safety of others.” Pal sgraf v. Long

Island RR Co., 162 NE 99, 103 (N Y. 1928) (Andrews, J.,

di ssenti ng). See also Alvarado v. Sersch, 2003 W 55, 113, 262

Ws. 2d 74, 662 N.W2d 350. Thus, as we explained in Gitzner,

11
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Wsconsin does not follow the mgjority view in

Pal sgraf . . . under which the existence of a duty of
care depends upon whether injury to the particular
victim was foreseeabl e. See Schilling v. Stockel, 26

Ws. 2d 525, 531, 133 N W2d 335 (1965)(discussing
this court's adoption and subsequent rejection of the
majority "no-duty” fornmula in Pal sgraf).

Gitzner, 235 Ws. 2d 781, 120 n.3. This general duty has also
been described as an "obligation of due care to refrain from any
act which will cause foreseeable harm to others even though the
nature of that harm and the identity of the harnmed person or
harnmed interest is unknown at the tine of the act." A E Inv.

Corp. v. Link Builders, Inc., 62 Ws. 2d 479, 483, 214 N.W2d

764 (1974). Under this framework, a person is negligent "'if
the person, wthout intending to do harm does sonething (or
fails to do sonmething) that a reasonable person would recognize
as creating an unreasonable risk of injury or damage to a person

or property. Al varado, 262 Ws. 2d 74, 114 (quoting Gitzner,
235 Ws. 2d 781, 122; Ws JI—Civil 1005).

23 The nore specific conponent of a standard negligence
inquiry involves whether there has been a breach of that
ordinary care under the circunstances of the case. As we

explained in Hoida, "what is conprised within ordinary care nmay

depend on . . . whether the alleged tortfeasor assuned a speci al
role in regard to the injured party.”" Hoida, 291 Ws. 2d 283,
132. In Gitzner, we recognized that the specific type of

negligence alleged, a negligent failure to warn, "depending on
the circunstances, nmay be a breach of the duty of ordinary

care.” See Gitzner, 235 Ws. 2d 781, 4976 (Abrahanmson, C. J.,

concurring).

12
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24 Thus, in the vast mjority of cases, whether a
def endant has acted negligently "'is not examned in terns of
whet her or not there is a duty to do a specific act, but rather
whet her the conduct satisfied the duty placed upon individuals
to exercise that degree of care as would be exercised by a
reasonabl e person under the circunstances.'”™ N chols, _ Ws.

2d ,  145. See also Schuster v. Altenberg, 144 Ws. 2d 223

238 n. 3, 424 N W2d 159 (1988)(citations omtted):

Under Wsconsin's broad definition of duty, we
need not engage in analytical gymastics to arrive at
our result by first noting that at comon law, a
person owes no duty to control the conduct of another
person or warn of such conduct, and then finding
exception to that general rule where the defendant
stands in a special relationship to either the person
whose conduct needs to be <controlled or in a
relationship to the foreseeable victimof the conduct.

25 In this case, the plaintiffs' conplaint alleges that
the elenents constituting negligence include the facts that the
D ocese "knew or should have known of Kazmarek's propensity for
sexual |y abusing children and, despite this know edge, did not
refer Kazmarek to the police or take any other action to prevent
Kazmarek from continuing his pattern of sexually abusing
children.™

126 The plaintiffs' description of the "other action"” the
Diocese failed to take, thereby constituting negligence, has
vari ed. In their brief to this court, the plaintiffs alleged

that the D ocese:

(1) knew or should have known of the dangerous
propensities of Kazmarek, (2) attenpted to conceal the
sexual assaults from authorities, (3) represented to

13
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parents that Kazmarek would be sent for treatnent,
[and] (4) represented to parents [that] Kazmarek woul d
never have contact with children again, yet despite
this know edge and these representations, failed to
report Kazmarek to authorities, send him for
treatnent, or take any other action consistent wth
their duty of care.

However, during oral argunments, the plaintiffs acknow edged t hat
it had been the M I waukee Archdiocese only that had, as the
conplaint clainms, made representations that Kazmarek would be
sent for treatnment, and that he would never have contact wth
chi |l dren agai n. The plaintiffs asserted at oral argunent that
it made no difference to their negligence claim that only the
Archdi ocese had made an affirmative pronm se, because the
specific breach of duty claimthey allege in this case enanated
from the know edge that both the Di ocese and Archdi ocese had of
Kazmarek's propensity. The plaintiffs then refraned their
negligence claim clarifying that the conplaint's reference to a
failure to take "other action"” is, nore specifically, a failure
to warn unforeseeable third parties—ncluding "other dioceses
within the United States, the parochial school systenms . . . or
the parents” of unforeseeable victinms—ef Kaznmarek's propensity
for sexual abuse.

127 Viewing the conplaint in conjunction wth the
plaintiffs’ clarification of their argunents during oral
argunment, we conclude that the plaintiffs' negligence claimis
premsed on an alleged failure to warn unforeseeable third

parties, including any potential future enployers of Kazmarek at

14
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di oceses and parochi al school systens everywhere in the country,
as well as parents of unforeseeable victins.?®

128 | ncorporating the argunents nmade in the Archdi ocese's
brief to this court, the Diocese argues that comon |aw tort
rules do not inpose a duty on enployers to seek out and discl ose
information to an enpl oyee's subsequent enployers or the public
at large concerning a fornmer enployee's history of m sconduct or
anti soci al behavi or. The Di ocese argues that under the |aw of
"negligent referral or duty to warn," unless an enpl oyer gives a
favorable reference to a subsequent enployer or third party
about t he f or mer enpl oyee whi |l e wi t hhol di ng negati ve
information, there is no breach of duty established by the
enployer's failure to seek out subsequent enployers and alert
themto prior negative history of the forner enployee.

129 Al though acknow edging that this has not been
expressly adopted in Wsconsin case law, the Di ocese cites as an

anal ogous case Mackenzie v. MIller Brewng Co., 2000 W App 48,

234 Ws. 2d 1, 608 N W2d 331, in which the court of appeals
declined to recognize a duty of enployers to disclose to
enpl oyees possible negative corporate events and devel opnents.

The Diocese suggests that in Wsconsin, we should follow the

® buring oral argument, upon conceding that it was the
Archdi ocese of M Iwaukee only and not the D ocese of Madison
that made affirmative promses to report Kazmarek to the police
and keep him from children, and upon reframng the clained
breach of duty as a failure to warn dioceses, schools and
parents, the plaintiffs also appeared to drop their claim that
the failure to report Kazmarek to the police also constituted
negl i gence.

15
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rationale of a California negligent referral case, Randi W v.

Muroc Joint Unified School District, 929 P.2d 582, 591-93 (Cal

1997), and recognize that absent a positive job reference, nere
know edge of an enployee's negative personal history is not
enough to create a duty of notification to subsequent enployers.
As such, in this case, there should be no such duty inposed on
the defendants, argues the D ocese, considering how far renoved
the plaintiffs are from the relationshi ps between Kazmarek and
the Diocese of WMadison. The Diocese enphasizes that it never
spoke to the Archdi ocese of Louisville about Kazmarek, that the
plaintiffs never allege such conmunication occurred, and that
there is therefore no negligence under these circunstances.

130 The plaintiffs respond that this case fits squarely
within the duty of ordinary care all persons owe one another,
and should be guided by passages from two specific Wsconsin
precedents addressing negligent failure to warn, Gitzner, 235
Ws. 2d 781, 19123, 43, and Schuster, 144 Ws. 2d at 235. The
plaintiffs argue that because the Diocese in this case knew
Kazmarek abused up to ten children at one of its schools, it
should have deduced Kazmarek's continued danger to other
children; and that its failure to warn constituted negligence.

131 A proper analysis of this issue is framed in terns of
the ordinary care all persons owe one another under the
circunstances, as opposed to a particular "duty to warn."
However, we also recognize that in sonme cases, the failure to
warn may be a breach of duty of ordinary care. Gitzner, 235
Ws. 2d 781, 76 (Abrahanson, C.J., concurring).

16
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132 We conclude that the third party failure to warn
claims recognized in this state do not enconpass the type of
failure to warn clainmed by the plaintiffs. We do not decide
today whether to adopt the negligent referral approach of Randi
W W enphasize that even if we did recognize such negligent
referral <claims, the general rule wunder Randi W is that
enpl oyers who actively provide recomendations of enployees
“shoul d not be held accountable to third persons for failing to
di scl ose negati ve i nformation regar di ng a f or mer
enpl oyee. . . . " Randi W, 929 P.2d at 584 (enphasis added).
Randi W provides only a narrow exception allowing that tort
liability for fraud or negligent msrepresentation nmay be
created "if, as alleged here, the recomendation |etter anounts

to an affirmative msrepresentation presenting a foreseeable and

substantial risk of physical harm to a third person.” Lg;7
(Enmphasis in original.)

133 We observe that Randi W has been criticized by sone
as going too far in extending liability in enployer warning

cont ext s. See J. Bradley Buckhalter, Speak No Evil: Negl i gent

Enmpl oynent Referral and the Enployer's Duty to Warn (O, How

"In Randi W, an enployer alleged to have know ngly
concealed materi al facts about a past enployee's sexua
m sconduct with students wote a letter of reference for the
enpl oyee that "allegedly extolled Gadans's [the enployee's]
‘genui ne concern' for and 'outstanding rapport' wth students,
knowing that Gadans had -engaged in inappropriate physical
contact with them [The forner enployer] declared in the letter
that he 'wouldn't hesitate to recommend M. Gadans for any
position!"" Randi W v. Miuroc Joint Unified Sch. Dist., 929
P.2d 582, 592-93 (Cal. 1997).
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Enpl oyers Can Have Their Cake and Eat it Too), 22 Seattle U. L.

Rev. 265, 267 (1998)("The [Randi W] decision both generated
academ c debate and triggered di smayed conmentary in |legal trade
journals.")(citations omtted). In contrast wth Randi W's
approach recognizing tort clainms for enployers' failure to
di scl ose informati on about past enployees, nobst states stand by
a traditional "no duty to act" approach in enploynent referra
contexts. See id. at 274.

134 In this case, no affirmative m srepresentation of the
type recognized under a negligent referral analysis has been
all eged, let alone any type of conmunication about Kazmarek from
the Diocese of Mdison to the Archdiocese of Louisville. The
Di ocese's nere know edge of Kazmarek's past sexual abuse, or a
presunmed knowl edge of a continued sexual propensity for abuse
is not enough to establish negligence. Reasonabl e and ordinary
care does not require the Diocese to notify all potential
subsequent enployers wthin dioceses and parochial schoo
systens across the country, along with all parents of future
unf oreseeabl e victins. Requiring such notification under these
circunstances would <create a vast obligation dramatically
exceedi ng any approach to failure to warn recognized either in
this state or in other jurisdictions.

135 As to the plaintiffs' reliance on Gitzner and
Schuster, it is true that these cases affirm the potential
viability of negligent failure to warn clains, but they do so in

different contexts. See Gitzner, 235 Ws. 2d 781, 111-9;

Schuster, 144 Ws. 2d at 226-29, 263. The failure to warn is
18
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not wi t hout l[imtations and paraneters. This court's
recognition of such potential clains in Gitzner included the

disclaimer, "[f]lailure to warn, depending on the circunstances,

may be a breach of the duty of ordinary care.” Gitzner, 235
Ws. 2d 781, 176 (enphasis added) (Abrahanson, C.J. concurring).

136 In Gitzner, this court was confronted wth the
guestion of whether the defendant had negligently failed to warn
the plaintiffs of a third party's propensity toward sexual
abuse. I1d., 2. Gitzner involved the sexual abuse of a four-
year-old girl by her neighbor Mchael, who hinmself was ten years
ol d. Id., 91. The plaintiffs in the case were the girl's
parents, who sued a caretaker of the boy (Roger Bubner, the
live-in boyfriend of the boy's nother) for failure to control
M chael and failure to warn the girl's parents of the boy's
propensity for inappropriate sexual acts. I1d., 11-2.

137 Although the plaintiffs in Gitzner, as in this case,
alleged a negligent failure to warn of a known propensity for
sexual abuse, there are critical differences between Gitzner
and this case. The conplaint in Gitzner alleged in relevant
part that Bubner knew of previous inappropriate sexual acts by
M chael, including acts with his half-sister, and that Bubner
knew or should have known that Mchael would engage in
i nappropriate sexual acts again if left unsupervised with the
girl. Id., 117, 9. In this case, there was no conparable
all egation of such know edge that Kazmarek would engage in
sexual abuse again, either generally or toward the plaintiffs
specifically. The only know edge attributed to the Diocese by
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the conplaint in this case is that it "knew or should have known
of Kazmarek's propensity for sexually abusing children.™

138 More inportantly, in this case, the specific victins
wer e unforeseeabl e. Foreseeability of specific victins becones
relevant when an affirmative obligation is argued, such as the
obligation to warn. See Hoida, 291 Ws. 2d 283, 9132, 34.
Mor eover, the Diocese did not assune a special role in regard to
the injured parties.

139 Thus, the rationale in Gitzner for recognizing a
potential negligence failure to warn claim does not extend to
this case in part because there is no direct contact of any sort
al | eged between the plaintiffs and defendants in this case.

140 Furthernore, although parents may have a duty to warn
ot her parents when there is a special role or relationship anong
the parties in a case,® Gitzner did not hold that the parents in
that case also have a duty to warn every child that the parents
encounter for the indefinite future about the perpetrator's
propensity for sexual abuse.

141 Schuster, the other case relied upon by the
plaintiffs, also does not describe negligent failure to warn
claine as extending to circunstances such as those in the
present case. In Schuster, this court recognized that a claim
for relief was stated when the conplaint set forth allegations

of a psychiatrist's failure to warn a patient's famly of the

8 See Hoida, Inc., v. M& Mdstate Bank, 2006 W 69, 9432
34, 291 Ws. 2d 283, 717 N.w2d 17.
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patient's dangerous condition. Schuster, 144 Ws. 2d at 226-29,
263. The discussion focused on the extent to which
psychot herapi sts specifically have a duty to warn others about
dangerous patients in contexts when the information about the
danger they have is so certain and specific that it supports
initiation of detention or conmm tnent proceedings. See id. at
257-62.

142 The plaintiffs here claim a nuch broader type of
failure to warn breach. Unli ke the breach claim in Schuster
whi ch emanated from know edge of such a certain and specific
danger, the plaintiffs in this case do not allege that when the
Archdi ocese of Louisville hired Kazmarek, the Diocese had
know edge of such a specific and imrediate danger as that
described in Schuster.

143 Although we agree with the D ocese that Gitzner and
Schuster do not nake the plaintiffs' case, we disagree with the
Di ocese that MacKenzie is directly applicable to this case in
the way the Diocese clainms. MacKenzie, unlike the present case,
addr esses an enployer's obligation to disclose certain
information to an enployee in the context of an intentional
m srepresentation claim MacKenzie, 234 Ws. 2d 1. I n
contrast, this case involves a failure to warn third parties, in
the context of a negligence claim Nevert hel ess, we agree that
because this case involves questions about an enployer's breach,
it warrants taking a closer |ook at any special roles and,

consequently, obligations, <created by the fornmer enploynent
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rel ati onship between the D ocese and Kazmar ek. See Hoida, 291
Ws. 2d 283, {32.

44 On the one hand, the plaintiffs in this case had
virtually no relationship wth the D ocese. There are
significant gaps tenporally and geographically, with the
plaintiffs separated from the Di ocese by several state |ines and
their abuse separated from Kazmarek's enploynent wth the
Di ocese by a nunber of years, and the conplaint never indicated
that their paths crossed at all prior to the plaintiffs filing
this action. Thus, the relationship between the parties in this
case is quite attenuated.

145 There is no state in which enployers are recognized
as being negligent for failing to seek out, find, and warn
future enployers of sexually dangerous forner enployees. Even
those states that have recognized a negligent referral doctrine
do not inpose liability when a referral letter is sent by a past
enpl oyer to a future enployer of such an enpl oyee unless actua

m srepresentations are made in such a letter. See Randi W, 929

P.2d at 584.

146 Thus, we conclude that the plaintiffs' conplaint fails
to allege negligence (duty of care and breach thereof)
sufficiently to survive a notion to dismss. Al t hough the
plaintiffs allege that the D ocese knew that Kazmarek had a
propensity for sexual abuse, what is nore pertinent is what the
plaintiffs did not allege. They did not allege that the Diocese
knew that Kazmarek was in Kentucky, still teaching children, or
working for the Archdiocese in Louisville. They did not allege
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any know edge that the children at the Mdther of Sorrow School
in Louisville were in any danger. They did not allege that the
Archdi ocese of Louisville asked the D ocese for a reference,
that the D ocese nade a reference recomendi ng Kazmarek, or that
the Diocese had any communication whatsoever with the
Archdi ocese of Louisville regardi ng Kazmar ek.

147 The plaintiffs also fail to provide legal authority
supporting their argunents. They argue that the duty of
ordinary care in this case enconpasses a specific obligation to
warn all parochial schools and dioceses in this country, as well
as future parents of unforeseeable victins, but have cited no
cases in which the failure to warn third parties has been
described in such sweeping terns.

148 Consequently, the plaintiffs have not stated a claim
for negligence. They have not alleged that the defendant fel
bel ow the standard of care under the circunstances. W decline
to rule that under the general duty of ordinary care recognized
in Wsconsin, an enployer may be found negligent for failing to
warn unforeseen third parties of a dangerous forner enployee.
Such a ruling would extend an enployer's obligation to warn
indefinitely into the future to a sweeping category of persons,
thereby requiring enployers to warn nearly all potential future
enpl oyers or victins, as the plaintiffs in this case argue.

B
149 We next address the public policy concerns generated

by this case. In Wsconsin, we recognize six public policy
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grounds upon which this court may deny liability even in

face of proven or assumed negligence:

(1) "the injury is too remote from the negligence";
(2) the recovery is ""wholly out of proportion to the

culpability of the negligent tort-feasor'"; (3) the
harm caused is highly extraordinary given the
negl i gent act ; (4) recovery "would place too

unreasonable a burden”™ on the negligent tort-feasor;
(5) recovery would be "too likely to open the way to
fraudul ent clainms"; and (6) recovery would enter into

‘a field that has no sensible or just stopping
point.""

t he

Hoi da, 291 Ws. 2d 283, f41. This court may refuse to inpose

liability on the basis of any of these factors wthout full
resolution of a cause of action by trial. St ephenson .
Uni versal Metrics, Inc., 2002 W 30, 91Y42-43, 251 Ws. 2d 171,

641 N. W 2d 158.

425,

50 In Nichols, we stated that in Rockweit, 197 Ws. 2

[We held that "'once it is determined that a
negl i gent act has been commtted and that the act is a
substantial factor in causing the harm the question
of duty is irrelevant and a finding of nonliability
can be made only in terms of public policy."" Id.
(citations omtted). A finding of nonliability on the
basis of "public policy is a question of |aw which the

court alone decides." 1d. (citations omtted). Cur
decision "to deny liability is essentially one of
public policy rather than of duty or causation." I|d.
(citation omtted). W stated that this approach

represents the mnority viewoint of Palsgraf v. Long
Island R R Co., 248 N'Y. 339, 162 NE 99 (1928)
(Andrews, J., dissenting), that we adopted in Pfeifer
v. Standard Gateway Theater, 262 Ws. 229, 55 N.w2d
29 (1952), and Klassa v. MIlwaukee Gas Light Co., 273
Ws. 176, 77 N.W2d 397 (1956). W declined to adopt
the "no-duty, no-liability concept of the majority in
Pal sgraf." Rockweit, 197 Ws. 2d at 420, 541 N W2d
742.

24
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Nichols, _ Ws. 2d __ , 941 W also stated, "liability in

negligence cases in Wsconsin nore often has been limted by

consi deration of public policy factors” rather than by
enphasizing "duty and foreseeability as a way of limting
liability in a negligence case." Id., 136. W explained in

Ni chol s t hat

Gitzner and Rockweit are still good law in W sconsin.
Nothing in Hoida was intended to overrule or change
the principles of law expressed in Gitzner and
Rockwei t . VWiile liability has been limted in a

negligence case based on the absence of a duty,
l[tability in the vast majority of negligence cases in
W sconsin is guided, when determning whether to limt
liability, by consideration of public policy factors,
as Gitzner [l ead opinion] and Rockweit denonstrate.

I d., 947.

151 As a matter of best practice, we will refrain from a
public policy consideration of liability until after a trial of
the facts, but we may nmake a public policy determ nation w thout
first remanding for an analysis of the negligence claim where
the facts presented are sinple to ascertain and the public

policy questions have been fully presented. See Al varado, 262

Ws. 2d 74, 918; Mller, 219 Ws. 2d at 265.

52 W conclude in this case that the public policy issues
are fully presented by the conplaint and notions to dismss.
There are no remai ni ng fact ual guesti ons t hat woul d
substantively alter our public policy analysis.

153 The factor of greatest concern here is the fina
public policy ground recognized under Wsconsin |aw, nanely,

whet her allowi ng "recovery would enter into 'a field that has no
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sensible or just stopping point.'" Hoida, 291 Ws. 2d 283, 141
(citations omtted). The Diocese warns of a slippery slope that
a decision allowng the clains against the D ocese to proceed
would create, in essence requiring enployers to warn al
prospective enpl oyers about any bad acts of ex-enpl oyees.

54 Even assuming the conplaint in this case stated a
claim for negligence, the plaintiffs' clainms would nonethel ess
be precluded because allow ng recovery would be the begi nning of
a descent down a slippery slope with no sensible or just
stoppi ng point. A decision to the contrary would create
precedent suggesting that enployers have an obligation to search

out and disclose to all potential subsequent enployers, which

could include in an enploynent context every school in the
country or beyond, all matters concerning an ex-enployee's
hi story. In Gitzner, this court contrasted its decision to

remand the case for further fact-finding with a decision in
another case to deny liability on public policy grounds, Kelli

T-G v. Charland, 198 Ws. 2d 123, 542 N.w2d 175 (C. App.

1995).° The difference, a majority of this court explained in

®In Gitzner, this court also enphasized that the reason
for remanding for fact-finding rather than deciding that case on
public policy grounds was because we knew

very little of the circunstances and facts of this
case. W do not know, for exanple, about M chael's
prior "i nappropri ate sexual acts" W th femal e
children, or how many victins were involved. W do
not know whether M chael was adjudged a delinquent.
e do not know  whet her M chael ' s previ ous
i nappropriate sexual act or acts were the subject of
any juvenile court proceedi ngs.
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Gitzner, is that in Kelli T-G there was not the sanme kind of
special relationship as there was between the defendant in
Gitzner and the children who had been entrusted into his care.
Gitzner, 235 Ws. 2d 781, 977 n.2, 86 (Abrahanson, C. J.,

concurring).*°

Gitzner, 235 Ws. 2d 781, 181 (Abr ahanson, C. J.
concurring)(citations omtted). Such is not the case here.

0w clarify here that the following passage from a 2004
court of appeals decision is an incorrect reading of both Kelli
T-G and of Gitzner:

Kelli T-G v. Charland, 198 Ws. 2d 123, 129, 542
NwW2d 175 (C. App. 1995), appeared to establish a
bright-line rule that, as a matter of public policy,
there can never be a common law duty to warn third
persons of potential dangers in the absence of a
special relationship. In Gitzner v. Mchael R, 2000
W 68, 235 Ws. 2d 781, 611 N W2d 906, both the
suprene court majority and the mnority rejected this
bright-line rule in favor of a case-by-case approach

Thus, to the extent that Kelli T-G announced a bright-
line rule, Gitzner sub silentio has overruled Kelli
T-G

Estate of Paswaters v. Am Famly Mit. Ins. Co., 2004 W App
233, 18 n.2, 277 Ws. 2d 549, 692 N W2d 299. The above
passage is incorrect because Kelli T-G articulated no such
bright-line rule. Qite to the contrary, the court in Kelli T-G
explicitly expl ai ned:

The parties offer excel | ent argunments over
whet her Wsconsin law inposes a comon |aw duty to
warn third persons of potential dangers in the absence
of a special relationship. . . . We  concl ude,
however, that we need not confront the comon |aw
duty/special relationship questions because the issue
in this case is clearly resolved on public policy
gr ounds.

Kelli T-G 198 Ws. 2d at 129 (enphasis added).
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155 This case is nore akin to Kelli T-G than to Gitzner
Kelli T-G was a case involving negligence clains brought by the
guardian ad litem of a child who had been sexually abused and
the child s nother. Kelli T-G 198 Ws. 2d at 125-26. The
not her argued that the one of the defendants, who was fornerly
married to the perpetrator at the tinme, had failed to warn the
nmot her that her ex-husband was a pedophile who posed a danger to
the child. Id. In that case, the defendant testified in
deposition that even though she was concerned at the tinme and
felt that she had an obligation to warn the child s nother about
her ex-husband's pedophile offenses, she did not follow up with
the nother after initially giving the nother her phone nunber.
See id. at 127-28.

156 The court of appeals concluded in that case that
liability was precluded by the judicially recognized public
policy ground that "allowance of recovery would enter a field
that has no sensible or just stopping point." Id. at 130
(citation omtted). Specifying its concerns in that case, the
court explained that the plaintiffs' failure to warn argunents
| eft unresolved such questions as whether an obligation to warn
depended on specific types of knowl edge about a person's
proclivity to pedophilia, how the obligation would vary if the
def endant were a nental health or crimnal justice professional
whet her an obligation to warn exists regardless of whether a
believed pedophile had been charged but never <crimnally

convicted, whether a person could be liable for 1issuing a
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war ni ng about sonmeone who was not actually a pedophile, and to
whom war ni ngs nust be given beyond the parties. [d. at 130-32.
157 Such questions remain unanswered in this case as well.
It appears that the plaintiffs here would require that every
i ndi vidual with knowl edge about a forner enployee potentially
posing a danger to unforeseen future victins nust warn thousands
of individuals and organizations across the country, from
di oceses to parochial school systens to even a broad and
undefined category of parents of unforeseen future victins. The
plaintiffs offer no paranmeters or guidance about how to nake
such a war ni ng requi renent f easi bl e. Feasibility
notw thstanding, there are other serious policy concerns which
we share with the Kelli T-G court. The court of appeals in

Kelli T-G expl ai ned:

Tragically, sexual abuse has brought devastating
consequences to countless children and their famlies.
Sadly, our society has discovered that many pedophiles
elude the control of the crimnal justice system
Many seem unchanged despite psychot her apeuti c
intervention and the rehabilitation efforts of

corrections, probation, and parole. As pedophiles
sexual |y abuse children again and again, sonme state
| egislatures, in a desperate effort to |ocate new

methods to stop the assaults, debate whether to enact
"nei ghborhood notification" laws to warn citizens of
paroled child nolesters living in their communities.

Thus, legislatures debate the appropriate scope of
governnment's duty to warn and they struggle to define
sensi bl e starting and st oppi ng poi nt s. For
government, the struggle is extrenely difficult as a
matter of public policy. For an individual citizen,

the struggle is extremely difficult as a matter of
norality, and virtually inpossible as a matter of |aw
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Kelli T-G 198 Ws. 2d at 131-32 (enphasis in original). e
agr ee.

158 We enphasize that this court finds abhorrent any type
of facilitation of sexual abuse by third parties. It is
critical that sexual abuse victins receive full justice through
our crimnal and civil laws to the extent |egally possible. I n
this case, the plaintiffs are not being denied conpensation for
their alleged injuries at the hands of Kazmarek. To the
contrary, the record in this case contains undisputed
information that prior to filing this lawsuit, the plaintiffs
had al ready received conpensation for a settlenment received in a
| awsui t directly agai nst Kazmar ek and t he Louisville
Ar chdi ocese.

159 Furthernore, unlike the allegation against t he
M | waukee Archdi ocese, there was no simlar allegation that the
Madi son Diocese made affirmative statenents to parents in
W sconsin about steps it would take to try to prevent future
abuse by Kazmarek. Wt hout concluding one way or another what
effect the statenents nade by the M I waukee Archdi ocese would
make on our deternmination of their liability,* we conclude that

as to the Diocese, the plaintiffs ask us to grant liability on

1 This court is equally divided on whether to affirm or
reverse the decision of the court of appeals dismssing the
plaintiffs' conplaint against the Archdiocese of MIwaukee.
Consequently, we affirmthe court of appeals' decision to affirm
the circuit court's dismssal of the plaintiffs' clains against
the Archdi ocese of M| waukee, w thout further analysis of that
i ssue.
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the basis of nothing nore than a breach of duty created by the
Di ocese's know edge of Kazmarek's propensity for sexual abuse
conbined with the Diocese's failure to warn a broad group of
potential future enployers of Kazmarek and parents of unforeseen
victinms about Kazmar ek.

160 The primary public policy problem w th recognizing the
claim as presented by the plaintiffs is that there is no
sensi ble stopping point to recognizing negligence clains for
such an open-ended and ill-defined sweeping claim Recogni zi ng
the plaintiffs' claim against the D ocese in this case could
result in requiring all enployers to warn all unforeseen
potential future enployers of any nunber of problens related to
any nunber of past enployees. It could further result in all
parents who becone aware that their child was sexually abused
then facing potential liability for not warning every other
parent who mght also have children at risk of being in contact
with the perpetrator.

61 At the close of oral argunents in this case,
plaintiffs' counsel on rebuttal was asked to respond to the
possibility that even if the Louisville Archdi ocese had in fact
been warned, the plaintiffs’ abuse mght not have been
prevent ed. Plaintiffs' counsel responded, "well in that case,
then we would have an additional tortfeasor on that theory."
And therein lies the crux of the slippery slope problem The
plaintiffs appear to interpret Wsconsin's duty of ordinary care
as creating automatic negligence and liability for any person
even tangentially connected in a causal chain of injury, wth
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little concern about the relationship anong those sued, or how
many years have passed between causal events.

62 There nust be limts. W draw one here.

|V

163 This court is equally divided on whether to affirm or
reverse the decision of the court of appeals dismssing the
plaintiffs' conplaint against the Archdiocese of MIwaukee.
Consequently, we affirmthe court of appeals' decision to affirm
the circuit court's dismssal of the plaintiffs' clains against
the Archdi ocese of M I waukee, w thout further analysis of that
i ssue.

164 We further conclude that the plaintiffs have not
all eged an actionable claim for negligence against the D ocese
of Madi son under which relief could be granted under W sconsin
negl i gence | aw. The type of failure to warn claim recognized
under Wsconsin law does not extend as far as the plaintiffs
ar gue. W finally conclude that even if a viable negligence
claim had been nade, recovery against the D ocese would be
precluded on the public policy ground that allow ng recovery
woul d send this court down a slippery slope with no sensible or
just stopping point. We therefore affirm the decision of the
court of appeals, on different grounds.

By the Court.—Fhe decision of the court of appeals is
af firmed.

165 DAVID T. PROSSER, J., did not participate.
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